DEPARTMENT OF BUDGET AND MANAGEMENT

REQUEST FOR PROPOSALS (RFP)

FINANCIAL ANALYSIS OF VIDEO LOTTERY TERMINAL PROPOSALS  

(Minority Business Enterprises are Encouraged to Respond to this Solicitation)

SUMMARY STATEMENT

The Department of Budget and Management, herein referred to as the Department, is seeking proposals from offerors experienced in all aspects of the financial dynamics of video lottery terminal gaming enterprises. The successful offeror to the RFP (the Contractor) will provide technical assistance to the State to evaluate the financial aspects of the State’s and alternative proposals regarding the establishment and operation of video lottery terminals at four locations in Maryland.  The objective of the Governor’s video lottery terminal proposal is to maximize the revenues to the State to meet growing education needs in Maryland.  

OFFEROR AFFILIATION PROHIBITION

During the period beginning January 1, 1998 and continuing through the end of the contract term, Offerors shall not have been or be affiliated in any way (e.g. employees, agents, consultants, investors, etc.) with the owners or operators of the sites at which the video lottery terminals shall be located under the Administration’s proposal.

DELIVERABLES

1. Financial Analysis

A.       Perform a financial analysis of the State’s proposal as        

described in the Background section of this RFP for the establishment                                                             

           and operation of video lottery terminals at four locations in Maryland.  

B. Perform a financial analysis of any alternate proposal that may be submitted to the State for the establishment and operation of video lottery terminals at four locations in Maryland.

C. Financial analyses should include at a minimum, recommendations on the feasibility of proposed business models based on a review of operating costs, capital construction investment, and debt financing; proposed valuation of cash flow from operations; and valuation of the State’s proposal.  Ten (10) hard copies and one electronic copy (Microsoft Word format) must be provided of all analyses to a designated representative of the Department who will identified to the Contractor by the close of business on February 21, 2003.  The Contractor may not provide the content of any analysis in any fashion, oral, electronic, written, etc., to any party other than the Department’s representative without the written permission of the Department’s representative.

D. The financial analysis of the State’s proposal must be completed by close of business on February 21, 2003.

E. The financial analysis of any alternative proposal must be completed within 2 business days of receipt by the Contractor.  

2. Consultations

The Contractor must be available at the option of the Department to either meet with the staff of the Department of Budget and Management and other appropriate individuals to explain its assessment and recommendations regarding the State’s proposal and of any other proposal that is submitted to the State or to participate in telephone consultations for this same purpose. If meetings are held, they will take place within the Baltimore or Annapolis areas.  The Contractor will not be reimbursed for travel time to attend meetings.  

3. Reports

Hard copies and electronic copies (Microsoft Word format) of the analyses must be submitted for each proposal that is analyzed.  These copies will become the exclusive property of the State and may be distributed, reproduced, or otherwise used at the Department’s sole discretion.  

4. Presentations

At the option of the Department, the Contractor may be required to attend various meetings and hearings, including legislative hearings, to present and explain their assessment through June 1, 2003.  The Contractor will be required to attend such meetings upon a minimum of two (2) business days notice (unless the Contractor stated in its proposal that it will attend such meetings on shorter notice).  Meetings will be in the Baltimore and Annapolis area, and as such, the Contractor will not be reimbursed for travel time to attend such meetings. 

5. 
Billing/Payments

A. Presentation Attendance

The Contractor will be reimbursed an hourly rate as specified in the proposal, prorated for actual time worked after the first hour as described below, for each person approved by the State’s Contract Manager to attend consultation or presentation meetings as described in Deliverables sections 2 and 4, above.  The Contractor will be paid for preparation time for such meetings in accordance with section 5.B, below, as well as for attendance at the meetings.  The Contractor will be compensated a minimum of one hour per person for each meeting attended, and after the first hour of actual attendance for each approved person shall bill the State for actual attendance time.

B. Financial Evaluations

The Contractor will be reimbursed an hourly rate as specified in the proposal, prorated for actual time worked, for each person who performs component work for a financial analysis of either the Administration’s or an alternative video lottery terminal installation proposal, or of preparation time for consultations or meetings described in Deliverables sections 2, 4 and 5A.  

C. Reports

The Contractor will not be paid for the cost of printing or transmitting any report as described in Deliverables section 3, above.

D. All billings must contain the detail as described in the Billing Frequency and Format section of this RFP, below.  


CONTRACT TYPE

The contract that results from this RFP shall be a Labor Hours contract as described in COMAR 21.06.03.05.

PROCUREMENT METHOD

This procurement is being conducted as an Emergency Procurement as described in COMAR 21.05.06.02.

CONTRACT TERM AND DATES OF DELIVERABLES

The term of this contract shall be from the contract award date (anticipated to be February 18, 2003) to June 1, 2003.  

BACKGROUND

The Governor of Maryland has proposed the installation of video lottery terminals at selected locations in Maryland as a means of producing substantial short and long term revenues for the State, the local jurisdictions within which the terminals will be located, and the Maryland horse racing industry.  Bills to permit the installation of video lottery terminals have been introduced in the current session of the Maryland General Assembly.  

The Governor proposes to install 9,000 video lottery terminals at three Maryland horse racing tracks by the spring of 2004 and another 1,500 video lottery terminals at a fourth horse racing track location sometime thereafter.  If approved by the Legislature, this proposal projects that $350 million in licensing fees and $45 million in State revenues will be produced in the State’s 2004 fiscal year (7/1/2003 to 6/30/2004) and up to $600 million in State revenues in the State’s 2005 fiscal year (7/1/2004 to 6/30/2005).  However, the State Department of Legislative Services has projected that the proposed installations would produce significantly lower revenue receipts for the State’s 2004 and 2005 fiscal years.  In addition, various industry representatives have also presented various projections of the revenue impact and have concluded that the distribution of revenues in the Governor’s proposed legislation must be altered.

The amount of video lottery terminals receipts to be realized by the State in the 2004 and 2005 State fiscal years will have a critical impact on the size and structure of the State budget in those years.  In order to assist the State in its evaluation of proposals, the Department is seeking analyses of the State’s and alternative revenue projections from a Contractor that is highly knowledgeable of the video lottery terminals gaming industry and skilled in financial analysis.

SUBMISSION INFORMATION 

All proposals must be received at the location shown below by 4:00 p.m., February 14, 2003.  Mail/Deliver/e-mail proposals to:





Robert Howells





45 Calvert Street, Room 111





Annapolis, Maryland 21401





 rhowells@dbm.state.md.us
(410) 260-7747 (FAX- 974-3274)
Inquiries must be directed to the Department at the above mentioned telephone number and e-mail or other address.

PROPOSAL SUBMISSION CONTENT

· Identify all personnel who will be significantly involved in performing the requirements of this RFP if the offeror should be selected for contract award, including personnel from any proposed subcontractor.  

1. Explain the role of each person identified in the proposal, along with each person’s qualifications to perform such role.

2. Identify the person(s) who will provide any required testimony to the legislature or other public bodies, along with the experience and qualifications of this/these person(s) for this role.

3. Provide resumes of all personnel.

· Describe past experience and that of proposed personnel with:

· Video lottery terminal operations

· The gaming industry

· Performing financial modeling and projections

· Cash flow valuations; and, 

· Reviewing business plans.  




As part of this description provide:

1. A list of projects of a similar nature that have been performed.

2. Explanations of the previously completed projects, with references that may be contacted to confirm satisfaction with results, timeliness, and cost.  (Provide a contact person for each reference, with title and telephone number).

· Provide a complete work plan outlining how the requirements of this RFP will be completed, the level of resources to be devoted to the successful completion of the requirements of this RFP, including the overall estimated hours of effort by all personnel to do the analysis of the State’s proposal and of each alternate proposal received by the State.

1. Explain how all deliverables will be completed in terms of achieving all

      requirements within the required timeframe. 

2.  Clearly note in the proposal if a subcontractor is to be used for any of the         

     deliverables required under this RFP.  Any subcontractor should be identified,                   

as should the exact role of the subcontractor, why the offeror chose to             subcontract the indicated subject, why the identified subcontractor was chosen to perform each subject, and a direct statement from each subcontractor of its willingness to participate in the contract to result from this RFP to the extent described in the offeror’s proposal.

3. Identify a contact person to discuss the proposal with or obtain additional information about the proposal.

· The completed Price Proposal Form included with the RFP, which will include Hourly Rates pricing, both for required financial analyses and meetings or telephone conferences regarding those analyses, and for attendance at any required legislative or other meetings.              

AWARD DETERMINATION
A contract shall be awarded to the vendor whose proposal is determined to be the most advantageous to the State considering price and the evaluation of the proposal using the criteria described below:
SELECTION CRITERIA
All proposals received in response to this solicitation will be evaluated according to these criteria (The evaluation will be of the offeror and any subcontractor the offeror proposes to use to perform any of the deliverables to be provided under the contract that results from this RFP.): 


· Adequacy of the proposed work plan to complete all deliverables required under this RFP.

· Experience and qualifications of the offeror, with specific emphasis on similar projects

· Experience and qualifications of the specific personnel to be assigned to the project, with specific emphasis on similar projects 

· Ability to complete all deliverables within the required timeframe

· The satisfaction of references

DEPARTMENT OBLIGATIONS
The Department agrees to:

1.
Provide monitoring and technical assistance throughout the contract period.

2.  
For all analyses developed by the Contractor, promptly review for approval                                   and/or provide comments on desired changes.        

BILLING FREQUENCY AND FORMAT

The Contractor may invoice the Department every two weeks for all hours of effort expended in the satisfactory completion of project deliverables.  All bills submitted to the Department must be accompanied by a copy of the time sheets for all personnel for whom time is billed and a detailed breakdown of the billed hours by:

· Contractor employee/agent performing the work

· The specific day and time duration of performed work

· The specific nature of the work performed (i.e., proposal for which a financial analysis was performed, or meeting or telephone discussion time regarding a respective analysis)  

· Certification that all such billed hours were expended on the described activity and have not previously been billed to or paid by the Department.

The Department may withhold and/or reduce payment for unsatisfactory performance.

DEPARTMENT CONTRACT

The successful offeror for this service will be expected to sign a contract with the Department upon notification that it is the intended contract awardee.  A blank sample contract is enclosed as Attachment A to this RFP.  Upon selection of the proposed contractor, the Department will complete the contract and submit it to the contractor for signature.  

WRITTEN SOLICITATION CLAUSES

Incurred Expenses

The State will not be responsible for any costs incurred by an Offeror in preparing and submitting a proposal or in performing any other activities relative to this solicitation.

Access to Public Records Act Notice

An Offeror should give specific attention to the clear identification of those portions of its proposal that it considers confidential, proprietary commercial information or trade secrets, and provide justification why such materials, upon request, should not be disclosed by the State under the Access to Public Records Act, Title 10, Subtitle 6, of the State Government Article of the Annotated Code of Maryland.

Offerors are advised that, upon request for this information from a third party, the Procurement Officer is required to make an independent determination whether the information can be disclosed (see COMAR 21.05.08.01). 

Mandatory Contractual Terms

By submitting an offer in response to this RFP, an Offeror, if selected for award, shall be deemed to have accepted the terms of this RFP and the Contract, attached as Attachment A. Any exceptions to this RFP or the Contract must be clearly identified.  A proposal that takes exception to these terms may be rejected.

Proposal Affidavit

A proposal submitted by an Offeror must be accompanied by a completed Bid/Proposal Affidavit. A copy of this Affidavit is included as Attachment B of this RFP.

Contract Affidavit

A proposal submitted by an Offeror must be accompanied by a completed Contract Affidavit. A copy of this Affidavit is included as Attachment C of this RFP. 

Arrearages

By submitting a response to this solicitation, each Offeror represents that it is not in arrears in the payment of any obligations due and owing the State of Maryland, including the payment of taxes and employee benefits, and that it shall not become so in arrears during the term of the contract if selected for contract award.

Verification of Registration and Tax Payment

Before a corporation can do business in the State of Maryland it must be registered with the Department of Assessments and Taxation, State Office Building, Room 803, 301 West Preston Street, Baltimore, Maryland 21201. It is strongly recommended that any potential Offeror complete registration prior to the due date for receipt of proposals. An Offeror’s failure to complete registration with the Department of Assessments and Taxation may disqualify an otherwise successful Offeror from final consideration and recommendation for contract award.

ATTACHMENTS

In accordance with State Procurement Regulations:

ATTACHMENT A is the State's contract. It is provided with the RFP for informational purposes and is not required at proposal submission time. However, it must be completed, signed and returned by the selected Offeror to the Procurement Officer upon notification of proposed contract award.

ATTACHMENT B – Bid/Proposal Affidavit. This form must be completed and submitted with the Offeror’s technical proposal.

ATTACHMENT C – Contract Affidavit.  This form must be completed and submitted with the Offeror’s technical proposal.

ATTACHMENT D – Price Proposal Form..

ATTACHMENT D

PRICE PROPOSAL FORM

COMPANY NAME: 


FEIN: 


CONTRACT PERSON: 


ADDRESS: 



OFFICE TELEPHONE: 

FAX: 


AUTHORIZED SIGNATURE
TITLE

Firm, fixed Hourly Rate for all activities 

to be performed under this RFP (Bid Price A):      $______________________ 

Hourly Rate to Include ALL Overhead Costs
   
This is the price that will be compared among offerors to determine the most advantageous offeror.

NOTE: Overhead costs include all fringe benefits, general and administrative costs, profit, office supplies, printing and any other costs associated with providing this service.

CONTRACT

THIS CONTRACT is made this                   day of                                         , 2003 by and between ____________________________________ and the STATE OF MARYLAND, acting through the DEPARTMENT OF BUDGET AND MANAGEMENT.
IN CONSIDERATION of the premises and the covenants herein contained, the parties agree as follows:

1. Definitions
In this Contract, the following words have the meanings indicated:

1.1
“Contractor” means ___________________________ whose principal business address is ___________________ and whose principal office in Maryland is ________________.

1.2
“Department” means the Department of Budget and Management.

1.3       “Financial Proposal” means the Contractor’s Financial Proposal dated _____________.

1.4       “Procurement Officer” means Robert Howells.

1.5
“RFP” means the Request for Proposals for Financial Analysis of Video Lottery Terminal Proposals

1.6
“State” means the State of Maryland.

1.7
“Technical Proposal” means the Contractor’s Technical Proposal, dated ___________.

2.
Scope of Work

2.1
The Contractor shall provide consulting services relating to the analysis of various proposals for video lottery terminals for the State of Maryland as more completely described described in the RFP and the Technical Proposal.  These services shall be provided in accordance with this Contract and the following exhibits, which are attached and incorporated herein by reference.  If there is any conflict between this Contract and the Exhibits, the terms of the Contract shall govern.  If there is any conflict among the Exhibits, the following order of precedence shall determine the prevailing provision:

Exhibit A – Request for Proposals 

Exhibit B – Contractor’s Technical Proposal                             

Exhibit C - Contractor’s Financial Proposal                            

2.2
The Procurement Officer may, at any time, by written order, make changes in the work within the general scope of the Contract.  No other order, statement or conduct of the Procurement Officer or any other person shall be treated as a change or entitle the Contractor to an equitable adjustment under this section.  Except as otherwise provided in this Contract, if any change under this section causes an increase or decrease in the Contractor’s cost of, or the time required for, the performance of any part of the work, whether or not changed by the order, an equitable adjustment in the Contract price shall be made and the Contract modified in writing accordingly.  The Contractor must assert in writing its right to an adjustment under this section within thirty (30) days of receipt of written change order and shall include a written statement setting forth the nature and cost of such claim.  No claim by the Contractor shall be allowed if asserted after final payment under this Contract.  Failure to agree to an adjustment under this section shall be a dispute under the Disputes clause.  Nothing in this section shall excuse the Contractor from proceeding with the Contract as changed.

3.     Time for Performance. 

The Contractor shall deliver the analysis described in the Deliverables section 1.A of the RFP no later than 6 pm Eastern Standard Time on February 21, 2003 and shall provide all other required services from the date this Contract is executed by the Department through June 1, 2003.  

4.
Consideration and Payment
4.1
All services performed under this RFP shall be performed for the hourly rate of $__________.  Payments for this Contract shall not exceed $_________, without the express written consent of the Procurement Officer.  Payments for billed services shall be made no later than thirty (30) days after receipt of a proper invoice from the Contractor.  Each invoice for services rendered must include the Contractor’s Federal Tax Identification Number which is________________  Charges for late payment of invoices other than as prescribed by Title 15, Subtitle 1, of the State Finance and Procurement Article, Annotated Code of Maryland, as from time to time amended, are prohibited.  Invoices should be submitted to the Procurement Officer.  

4.2
In addition to any other available remedies, if, in the opinion of the Procurement Officer, the Contractor fails to perform in a satisfactory and timely manner, the Procurement Officer may refuse or limit approval of any invoice for payment, and may cause payments to the Contractor to be reduced or withheld until such time as the Contractor meets performance standards as established by the Procurement Officer.

2.       Rights to Records

The Contractor agrees that all documents and materials including but not limited to, software, reports, drawings, studies, specifications, estimates, tests, maps, photographs, designs, graphics, mechanical, artwork, computations and data prepared by the Contractor, solely for purposes of this Contract with the State of Maryland shall be the sole property of the Department and shall be available to the Department at any time.  The Department shall have the right to use the same without restriction and without compensation to the Contractor other than that specifically provided by this Contract.

6.
Confidentiality

Subject to the Maryland Public Information Act and any other applicable laws, all confidential or proprietary information and documentation relating to either party (including without limitation, any information or data stored within the Contractor’s computer systems) shall be held in absolute confidence by the other party.  Each party shall, however, be permitted to disclose relevant confidential information to its officers, agents and employees to the extent that such disclosure is necessary for the performance of their duties under this Contract, provided that the data may be collected, used, disclosed, stored and disseminated only as provided by and consistent with the law. The provisions of this section shall not apply to information that (a) is lawfully in the public domain; (b)has been independently developed by the other party without violation of this Contract; (c)was already in the possession of such party, (d) was supplied to such party by a third party lawfully in possession thereof and legally  permitted to further disclose the information or (e)which such party is required to disclose by law.

7.
Non-Hiring of Employees
No official or employee of the State of Maryland, as defined under State Government Article, 

15-02, Annotated Code of Maryland, whose duties as such official or employee includes matters 

relating to or affecting the subject matter of this Contract, shall, during the pendancy and term of 

this Contract and while serving as an official or employee of the State become or be an employee 

of the Contractor or any entity that is a subcontractor on this Contract.

8.
Disputes 

This Contract shall be subject to the provisions of Title 15, Subtitle 2, of the State Finance and Procurement Article of the Annotated Code of Maryland and COMAR 21.10 (Administrative and Civil Remedies).  Pending resolution of a claim, the Contractor shall proceed diligently with the performance of the Contract in accordance with the Procurement Officer’s decision.  Unless a lesser period is provided by applicable statute or regulation, the Contractor must file a written notice of claim with the Procurement Officer within 30 days after the basis for the claim is known or should have been known, whichever is earlier.  Contemporaneously with or within 30 days of the filing of a notice of claim, but no later than the date of final payment under the Contract, the Contractor must submit to the Procurement Officer its written claim containing the information specified in COMAR 21.10.04.02.

9.
Maryland Law 

This Contract shall be construed, interpreted, and enforced according to the laws of the State of

Maryland.

10.
Nondiscrimination in Employment 

The Contractor agrees: (a) not to discriminate in any manner against an employee or applicant for employment because of race, color, religion, creed, age, sex, marital status, national origin, ancestry, or disability of a qualified individual with a disability; (b) to include a provision similar to that contained in subsection (a), above, in any underlying subcontract except a subcontract for standard commercial supplies or raw materials; and (c) to post and to cause subcontractors to post in conspicuous places available to employees and applicants for employment, notices setting forth the substance of this clause.

11.
Contingent Fee Prohibition

The Contractor warrants that it has not employed or retained any person, partnership, corporation, or other entity, other than a bona fide employee or agent working for the Contractor, to solicit or secure this agreement, and that it has not paid or agreed to pay any person, partnership, corporation or other entity, other than a bona fide employee or agent, any fee or any other consideration contingent on the making of this agreement.

12.
Non-availability of Funding

If the General Assembly fails to appropriate funds or if funds are not otherwise made available for continued performance for any fiscal period of this Contract succeeding the first fiscal period, this Contract shall be canceled automatically as of the beginning of the fiscal year for which funds were not appropriated or otherwise made available; provided, however, that this will not affect either the State’s rights or the Contractor’s rights under any termination clause in this Contract.  The effect of termination of the Contract hereunder will be to discharge both the Contractor and the State of Maryland from future performance of the Contract, but not from their rights and obligations existing at the time of termination.  The Contractor shall be reimbursed for the reasonable value of any nonrecurring costs incurred but not amortized in the price of the Contract.  The State shall notify the Contractor as soon as it has knowledge that funds may not be available for the continuation of this Contract for each succeeding fiscal period beyond the first.

13.
Termination for Cause

If the Contractor fails to fulfill its obligations under this Contract properly and on time, or otherwise violates any provision of the Contract, the State may terminate the Contract by written notice to the Contractor.  The notice shall specify the acts or omissions relied upon as cause for termination.  All finished or unfinished work provided by the Contractor shall, at the State’s option, become the State’s property.  The State of Maryland shall pay the Contractor fair and equitable compensation for satisfactory performance prior to receipt of notice of termination, less the amount of damages caused by the Contractor’s breach.  If the damages are more than the compensation payable to the Contractor, the Contractor will remain liable after termination and the State can affirmatively collect damages.  Termination hereunder, including the termination of the rights and obligations of the parties, shall be governed by the provisions of COMAR 21.07.01.11B.

14.
Termination for Convenience
The performance of work under this Contract may be terminated by the State in accordance with this clause in whole, or from time to time in part, whenever the State shall determine that such termination is in the best interest of the State.  The State will pay all reasonable costs associated with this Contract that the Contractor has incurred up to the date of termination, and all reasonable costs associated with termination of the Contract; provided, however, the Contractor shall not be reimbursed for any anticipatory profits that have not been earned up to the date of termination.  Termination hereunder, including the determination of the rights and obligations of the parties, shall be governed by the provisions of COMAR 21.07.01.12 (A)(2).

15.
Delays and Extensions of Time 

The Contractor agrees to perform this agreement continuously and diligently.  No charges or claims for damages shall be made by the Contractor for any delays or hindrances, regardless of cause, in the performance of services under this Contract.  Time extensions will be granted only for excusable delays that arise from unforeseeable causes beyond the control and without the fault or negligence of the Contractor, including but not restricted to acts of God, acts of the public enemy, acts of the State in either its sovereign or contractual capacity, acts of another contractor in the performance of a contract with the State, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, or delays of subcontractors or suppliers arising from unforeseeable causes beyond the control and without the fault or negligence of either the Contractor or the subcontractors or suppliers.

16.
Suspension of Work
The State unilaterally may order the Contractor in writing to suspend, delay, or interrupt all or any part of its performance for such period of time as the Procurement Officer may determine to be appropriate for the convenience of the State.

17.
Pre-Existing Regulations
In accordance with the provisions of Section 11-206 of the State Finance and Procurement Article, Annotated Code of Maryland, as from time to time amended, the regulations set forth in Title 21 of the Code of Maryland Regulations (COMAR 21) in effect on the date of execution of this Contract are applicable to this Contract.

18.
Financial Disclosure  

The Contractor shall comply with the provisions of Section 13-221 of the State Finance and Procurement Article of the Annotated Code of Maryland, which requires that every business that enters into contracts, leases, or other agreements with the State of Maryland or its agencies during a calendar year under which the business is to receive in the aggregate, $100,000 or more, shall within 30 days of the time when the aggregate value of these contracts, leases or other agreements reaches $100,000, file with the Secretary of the State of Maryland certain specified information to include disclosure of beneficial ownership of the business.

19.
Political Contribution Disclosure  

The Contractor shall comply with Article 33, Sections 14-101 -- 14-104, Annotated Code of Maryland, which requires that every person that enters into contracts, leases, or other agreements with the State, a county, or an incorporated municipality, or their agencies, during a calendar year in which the person receives in the aggregate $100,000 or more, shall, file with the State Board of Elections a statement disclosing contributions in excess of $500 made during the reporting period to a candidate for elective office in any primary or general election.  The statement shall be filed with the State Board of Elections: (1) before a purchase or execution of a lease or contract by the State, a county, an incorporated municipality, or their agencies, and shall cover the preceding two calendar years; and (2) if the contribution is made after the execution of a lease or contract, then twice a year, throughout the contract term, on: (a) February 5, to cover the 6-month period ending January 31; and (b) August 5, to cover the 6-month period ending July 31.

20.
Retention of Records.  

The Contractor shall retain and maintain all records and documents in any way relating to this Contract for three years after final payment by the State of Maryland under this Contract or any applicable statute of limitations, whichever is longer, and shall make them available for inspection and audit by authorized representatives of the State, including the Procurement Officer or the Procurement Officer’s designee, at all reasonable times.  All records related in any way to the Contract are to be retained for the entire time provided under this section.

21.
Warranties. 

The Contractor hereby represents and warrants that:

A.
It is qualified to do business in the State of Maryland and that it will take such action as, from time to time hereafter, may be necessary to remain so qualified;

B.
It is not in arrears with respect to the payment of any monies due and owing the State of Maryland, or any department or unit thereof, including but not limited to the payment of taxes and employee benefits, and that it shall not become so in arrears during the term of this Contract;

C.
It shall comply with all federal, State and local laws, regulations, and ordinances applicable to its activities and obligations under this Contract; and,

D.
It shall obtain, at its expense, all licenses, permits, insurance, and governmental approvals, if any, necessary to the performance of its obligations under this Contract.

22.
Cost and Price Certification
By submitting cost or price information, the Contractor certifies to the best of its knowledge that the information submitted is accurate, complete, and current as of the date of the Financial Proposal.

The price under this Contract and any change order or modification hereunder, including profit or fee, shall be adjusted to exclude any significant price increases occurring because the Contractor furnished cost or price information which, as of the date of its bid or offer, was inaccurate, incomplete, or not current.

23.
Subcontracting; Assignment
The Contractor may not subcontract any portion of the services provided under this Contract without obtaining the prior written approval of the State of Maryland, nor may the Contractor assign this Contract or any of its rights or obligations hereunder, without the prior written approval of the State.   

24.
Administrative

24.1
Procurement Officer.  The work to be accomplished under this Contract shall be performed under the direction of the Procurement Officer.  All matters relating to the interpretation of this Agreement shall be referred to the Procurement Officer for determination.

24.2
Notices.  All notices hereunder shall be in writing and either delivered personally or sent by certified or registered mail, postage prepaid as follows:

If to the State:

Department of Budget and Management

Procurement Office

45 Calvert Street

Annapolis, Maryland 21401

Attention:  Robert Howells

If to the Contractor: 
_________________________________________

_________________________________________

_________________________________________


IN WITNESS THEREOF, the parties have executed this Contract as of the date hereinabove set forth.

CONTRACTOR




MARYLAND DEPARTMENT OF








BUDGET AND MANAGEMENT

                              


                      
________________________________

By:



Date:


By:


 
Date:

________________________________


________________________________

Witness:





Witness:

Approved for form and legal sufficiency this _________ day of _________________, 2003.

_________________________

Cecilia Januszkiewicz

Assistant Attorney General

ATTACHMENT B


BID/PROPOSAL AFFIDAVIT

A.  AUTHORIZED REPRESENTATIVE
I HEREBY AFFIRM THAT:
I am the [title] _____________________________________________________________________

and the duly authorized representative of [business] ________________________________________

_________________________________________________________________________________

and that I possess the legal authority to make this Affidavit on behalf of myself and the business for which I am acting.


B.  AFFIRMATION REGARDING BRIBERY CONVICTIONS
I FURTHER AFFIRM THAT:
Neither I, nor to the best of my knowledge, information, and belief, the above business (as is defined in Section 16-101(b) of the State Finance and Procurement Article of the Annotated Code of Maryland), or any of its officers, directors, partners, or any of its employees directly involved in obtaining or performing contracts with public bodies (as is defined in Section 16-101(f) of the State Finance and Procurement Article of the Annotated Code of Maryland), has been convicted of, or has had probation before judgment imposed pursuant to Article 27, Section 641 of the Annotated Code of Maryland, or has pleaded nolo contendere to a charge of bribery, attempted bribery, or conspiracy to bribe in violation of Maryland law, or of the law of any other state or federal law, except as follows [indicate the reasons why the affirmation cannot be given and list any conviction, plea, or imposition of probation before judgment with the date, court, official or administrative body, the sentence or disposition, the name(s) of person(s) involved, and their current positions and responsibilities with the business]:

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________


C.  AFFIRMATION REGARDING OTHER CONVICTIONS
I FURTHER AFFIRM THAT:
Neither I, nor to the best of my knowledge, information, and belief, the above business, or any of its officers, directors, partners, or any of its employees directly involved in obtaining or performing contracts with public bodies, has:

(a)
been convicted under state or federal statute of a criminal offense incident to obtaining, attempting to obtain, or performing a public or private contract, fraud, embezzlement, theft, forgery, falsification or destruction of records, or receiving stolen property;

(b)
been convicted of any criminal violation of a state or federal antitrust statute;

(c)
been convicted under the provisions of Title 18 of the United States Code for violation of the Racketeer Influenced and Corrupt Organization Act, 18 U.S.C.  §§1961, et seq., or the Mail Fraud Act, 18 U.S.C. §§1341, et seq., for acts arising out of the submission of bids or proposals for a public or private contract;

(d)
been convicted of a violation of the State Minority Business Enterprise Law, Section 14-308 of the State Finance and Procurement Article of the Annotated Code of Maryland;

(e)
been convicted of conspiracy to commit any act or omission that would constitute grounds for conviction or liability under any law or statute described in subsection (a), (b), (c), or (d) above;

(f)
been found civilly liable under a state or federal antitrust statute for acts or omissions in connection with the submission of bids or proposals for a public or private contract;

(g)
admitted in writing or under oath, during the course of an official investigation or other proceeding, acts or omissions that would constitute grounds for conviction or liability under any law or statute described above, except as follows [indicate reasons why the affirmation cannot be given, and list any conviction, plea, or imposition of probation before judgment with the date, court, official or administrative body, the sentence or disposition, the name(s) of the person(s) involved and their current positions and responsibilities with the business, and the status of any debarment]:

__________________________________________________________________________

__________________________________________________________________________


D.  AFFIRMATION REGARDING DEBARMENT
I FURTHER AFFIRM THAT:
Neither I, nor to the best of my knowledge, information, and belief, the above business, or any of its officers, directors, partners, or any of its employees directly involved in obtaining or performing contracts with public bodies, has ever been suspended or debarred (including being issued a limited denial of participation) by any public entity, except as follows [list each debarment or suspension providing the dates of the suspension or debarment, the name of the public entity and the status of the proceedings, the name(s) of the person(s) involved and their current positions and responsibilities with the business, the grounds for the debarment or suspension, and the details of each person's involvement in any activity that formed the grounds for the debarment or suspension]:

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________. 


E.  AFFIRMATION REGARDING DEBARMENT OF RELATED ENTITIES
I FURTHER AFFIRM THAT:
1.
The business was not established and it does not operate in a manner designed to evade the application of or defeat the purpose of debarment pursuant to Sections 16-101, et seq., of the State Finance and Procurement Article of the Annotated Code of Maryland; and

2.
The business is not a successor, assignee, subsidiary, or affiliate of a suspended or debarred business, except as follows [indicate the reason(s) why the affirmations cannot be given without qualification]:

__________________________________________________________________________

__________________________________________________________________________

__________________________________________________________________________

__________________________________________________________________________.


F.  SUB-CONTRACT AFFIRMATION
I FURTHER AFFIRM THAT:
Neither I, nor to the best of my knowledge, information, and belief, the above business, has knowingly entered into a contract with a public body under which a person debarred or suspended under Title 16 of the State Finance and Procurement Article of the Annotated Code of Maryland will provide, directly or indirectly, supplies, services, architectural services, construction related services, leases of real property, or construction.


G.  AFFIRMATION REGARDING COLLUSION
I FURTHER AFFIRM THAT:
Neither I, nor to the best of my knowledge, information, and belief, the above business has:

1.
Agreed, conspired, connived, or colluded to produce a deceptive show of competition in the compilation of the accompanying bid or offer that is being submitted;

2.
In any manner, directly or indirectly, entered into any agreement of any kind to fix the bid price or price proposals of the bidder or Offeror or of any competitor, or otherwise taken any action in restraint of free competitive bidding in connection with the contract for which the accompanying bid or offer is submitted.


H.  FINANCIAL DISCLOSURE AFFIRMATION
I FURTHER AFFIRM THAT:
I am aware of, and the above business will comply with, the provisions of Section 13-221 of the State Finance and Procurement Article of the Annotated Code of Maryland, which require that every business that enters into contracts, leases, or other agreements with the State of Maryland or its agencies during a calendar year under which the business is to receive in the aggregate $100,000 or more shall, within 30 days of the time when the aggregate value of the contracts, leases, or other agreements reaches $100,000, file with the Secretary of State of Maryland certain specified information to include disclosure of beneficial ownership of the business.


I.  POLITICAL CONTRIBUTION DISCLOSURE AFFIRMATION
I FURTHER AFFIRM THAT:
I am aware of, and the above business will comply with, Article 33, Sections 14-101 -- 14 –104, Annotated Code of Maryland, which requires that every person that enters into contracts, leases or other agreements with the State of Maryland, including its agencies or a political subdivision of the State, during a calendar year in which the person receives in the aggregate $100,000 or more shall file with the State Board of Elections a statement disclosing contributions in excess of $500 made during the reporting period to a candidate for elective office in any primary or general election.


J.  DRUG AND ALCOHOL FREE WORKPLACE
(Applicable to all contracts unless the contract is for a law enforcement agency and the agency head or the agency head's designee has determined that application of COMAR 21.11.08 and this certification would be inappropriate in connection with the law enforcement agency's undercover operations.)

I CERTIFY THAT:
1.
Terms defined in COMAR 21.11.08 shall have the same meaning when used in this certification.

2.
By submission of its bid or offer, the business, if other than an individual, certifies and agrees that, with respect to its employees to be employed under a contract resulting from this solicitation, the business shall:

(a)
Maintain a workplace free of drug and alcohol abuse during the term of the contract;

(b)
Publish a statement notifying its employees that the unlawful manufacture, distribution, dispensing, possession, or use of drugs, and the abuse of drugs or alcohol is prohibited in the business' workplace and specifying the actions that will be taken against employees for violation of these prohibitions;

(c)
Prohibit its employees from working under the influence of drugs or alcohol;

(d)
Not hire or assign to work on the contract anyone whom the business knows, or in the exercise of due diligence should know, currently abuses drugs or alcohol and is not actively engaged in a bona fide drug or alcohol abuse assistance or rehabilitation program;

(e)
Promptly inform the appropriate law enforcement agency of every drug-related crime that occurs in its workplace if the business has observed the violation or otherwise has reliable information that a violation has occurred;

(f)
Establish drug and alcohol abuse awareness programs to inform its employees about:

(i)
The dangers of drug and alcohol abuse in the workplace;

(ii)
The business' policy of maintaining a drug and alcohol free workplace;

(iii)
Any available drug and alcohol counseling, rehabilitation, and employee assistance programs; and

(iv)
The penalties that may be imposed upon employees who abuse drugs and alcohol in the workplace;

(g)
Provide all employees engaged in the performance of the contract with a copy of the statement required by § 2(b), above;

(h)
Notify its employees in the statement required by § 2(b), above, that as a condition of continued employment on the contract, the employee shall:

(i)
Abide by the terms of the statement; and

(ii)
Notify the employer of any criminal drug or alcohol abuse conviction for an offense occurring in the workplace not later than 5 days after a conviction;

(i)
Notify the Procurement Officer within 10 days after receiving notice under  2(h)(ii), above, or otherwise receiving actual notice of a conviction;

(j)
Within 30 days after receiving notice under § 2(h)(ii), above, or otherwise receiving actual notice of a conviction, impose either of the following sanctions or remedial measures on any employee who is convicted of a drug or alcohol abuse offense occurring in the workplace:

(i)
Take appropriate personnel action against an employee, up to and including termination; or

(ii)
Require an employee to satisfactorily participate in a bona fide drug or alcohol abuse assistance or rehabilitation program; and

(k)
Make a good faith effort to maintain a drug and alcohol free workplace through implementation of §§ 2(a) - (j), above.

3.
If the business is an individual, the individual shall certify and agree as set forth in § 4, below, that the individual shall not engage in the unlawful manufacture, distribution, dispensing, possession, or use of drugs or the abuse of drugs or alcohol in the performance of the contract.

4.
I acknowledge and agree that:

(a)
The award of the contract is conditional upon compliance with COMAR 21.11.08 and this certification;

(b)
The violation of the provisions of COMAR 21.11.08 or this certification shall be cause to suspend payments under, or terminate the contract for default under, COMAR 21.07.01.11 or 21.07.03.15, as applicable; and

(c)
The violation of the provisions of COMAR 21.11.08 or this certification in connection with the contract may, in the exercise of the discretion of the Board of Public Works, result in suspension and debarment of the business under COMAR 21.08.06.


K.  CERTIFICATION OF CORPORATION REGISTRATION AND TAX PAYMENT
I FURTHER AFFIRM THAT:
1.
The business named above is a (domestic ____) (foreign ____) corporation registered in accordance with the Corporations and Associations Article, Annotated Code of Maryland, and that it is in good standing and has filed all of its annual reports, together with filing fees, with the Maryland State Department of Assessments and Taxation, and that the name and address of its resident agent filed with the State Department of Assessments and Taxation is:

Name:

_____________________________________________________________

Address:
_____________________________________________________________

_____________________________________________________________

  [If not applicable, so state].

2.
Except as validly contested, the business has paid, or has arranged for payment of, all taxes due the State of Maryland and has filed all required returns and reports with the Comptroller of the Treasury, the State Department of Assessments and Taxation, and the Department of Labor, Licensing and Regulation, as applicable, and will have paid all withholding taxes due the State of Maryland prior to final settlement.


L.  CONTINGENT FEES
I FURTHER AFFIRM THAT:
The Contractor warrants that it has not employed or retained any person, partnership, corporation, or other entity, other than a bona fide employee, bona fide agent, bona fide salesperson, or commercial selling agency working for the contractor to solicit or secure this agreement, and that it has not paid or agreed to pay any person, partnership, corporation, or other entity, other than a bona fide employee, bona fide salesperson or commercial selling agency, any fee or other consideration contingent on the making of this agreement.


M.  ACKNOWLEDGEMENT
I ACKNOWLEDGE THAT this Affidavit is to be furnished to the Procurement Officer and may be distributed to units of (1) the State of Maryland; (2) counties or other subdivisions of the State of Maryland; (3) other states; and (4) the federal government.  I further acknowledge that this Affidavit is subject to applicable laws of the United States and the State of Maryland, both criminal and civil, and that nothing in this Affidavit or any contract resulting from the submission of this bid or proposals shall be construed to supersede, amend, modify, or waive, on behalf of the State of Maryland or any unit of the State of Maryland having jurisdiction, the exercise of any statutory right or remedy conferred by the Constitution and the laws of Maryland with respect to any misrepresentation made or any violation of the obligations, terms, and covenants undertaken by the above business with respect to (1) this Affidavit, (2) the contract, and (3) other Affidavits comprising part of the contract.

I DO SOLEMNLY DECLARE AND AFFIRM UNDER THE PENALTIES OF PERJURY THAT THE CONTENTS OF THIS AFFIDAVIT ARE TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE, INFORMATION, AND BELIEF.
Date: _________________
By: ___________________________________


(Authorized Representative


and Affiant) 

BPAFF

6/13/01

ATTACHMENT C

COMAR 21.07.01.25

CONTRACT AFFIDAVIT

A.  AUTHORIZED REPRESENTATIVE

I HEREBY AFFIRM THAT:

I am the  _____________________________________________________________________________

(title)

and the duly authorized representative of  __________________________________________________________

(business)

and that I possess the legal authority to make this Affidavit on behalf of myself and the business for which I am acting.

B.  CERTIFICATION OF CORPORATION REGISTRATION AND TAX PAYMENT

I FURTHER AFFIRM THAT:

(1) The business named above is a (domestic_________) (foreign_________) corporation registered in accordance with Corporations and Associations Article, Annotated Code of Maryland, and that it is in good standing and has filed all of its annual reports, together with filing fees, with the Maryland State Department of Assessments and Taxation, and that the name and address of its resident agent filed with the State Department of Assessment and Taxation is:

Name:______________________________________________________________________________

Address:____________________________________________________________________________

___________________________________________________________________________________

(2) Except as validly contested, the business has paid, or has arranged for payment of , all taxes due the State of Maryland and has filed all required returns and reports with Comptroller of the Treasury, the State Department of Assessments and Taxation, and the Employment Security Administration, as applicable, and will have paid all withholding taxes due the State of Maryland prior to final settlement.

C. CERTAIN AFFIRMATIONS VALID

I FURTHER AFFIRM THAT:

To the best of my knowledge, information, and belief, each of the affirmations, certifications, or acknowledgments contained in that certain Bid/Proposals Affidavit dated_____________________, 20____, and executed by me for the purposed of obtaining the contract to which this Exhibit is attached remains true and correct in all respects as if made as of the date of this Contract Affidavit and as if fully set forth herein.

I DO SOLEMNLY DECLARE AND AFFIRM UNDER THE PENALTIES OF PERJURY THAT THE CONTENTS OF THIS AFFIDAVIT ARE TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE, INFORMATION, AND BELIEF.

DATE:________________
BY:____________________________________________________

Signature

      _____________________________________________________

           (Authorized Representative and Affidavit)
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